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ABSTRACT

Although social assistance is specifically exclud¢édregulation No 883/2004 on the

coordination of social security systems, howeveegulates cash benefits which have
characteristics both of the social security andsafial assistance. Related to those
benefits, the requirements to gain the right ofdesce in a different Member State

according Directive 2004/38 will restrict the priple of equal treatment and non-

discrimination on grounds of nationality. This tak@ace especially for those citizens
who retain the status of worker despite not beimgkers, or those who are only job

seekers, even when this status is lost.

KEY WORDS: Freedom of movement of workers, the trighresidence, job-seeker,
principle of equal treatment and non-discriminatmm grounds of nationality, social
assistance.

RESUMEN

Aunque la asistencia social esta expresamenteidaalel Reglamento 883/2004 sobre
coordinacién de los sistemas de seguridad socidbsi&stados miembros, la propia

norma regula unas prestaciones economicas quesipanaturaleza, participan de

caracteres tanto de asistencia social como deidadgwocial. Respecto de las mismas,
el principio de igualdad de trato y no discrimir@acipor razon de la nacionalidad va a
encontrar serias matizaciones o restricciones embit@cion con los requisitos para

disfrutar del derecho de residencia en otro Esta@onbro que contempla la Directiva

2008/34, en especial cuando se trata de ciudadguessin estar realizando una

actividad por cuenta ajena mantienen el estatutoatb@jadores, o que son Unicamente
demandantes de empleo, incluso cuando pierderc@sdicion.

PALABRAS CLAVES: Libre circulacion de trabajadorederecho de residencia,
demandante de empleo, igualdad de trato y no disw@cion por razon de la
nacionalidad, asistencia social.
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I. SPECIAL NON-CONTRIBUTORY CASH BENEFITS

The scoperatione materiae of Regulation 883/2004 on the Coordination of abci
security systems, that replaces de former Regulat#08/71, covers “all legislation
concerning the following branches of social seguisickness benefits; maternity and
equivalent paternity benefits; invalidity benefitdd-age benefits; survivors' benefits;
benefits in respect of accidents at work and ocihopal diseases; death grants;
unemployment benefits; pre-retirement benefits; ifjarbenefits”. Specifically, this
Regulation precludes the Social Assistance (Artf8)). However, the Regulation No
883/2004 is applied to a *“special non-contributazgish benefits” which have
“characteristics both of the social security legfisin referred to in Article 3(1) and of
social assistance” (Article 70(1)).

Likewise, Regulation 1247/92, amending Regulatid@8/71, indicated that “certain
benefits provided under national laws may fall diameously within the categories of
both social security and social assistance, beaaiue class of persons to whom such
laws apply their objectives and their manner of liggpon”. Similarity to social
assistance becomes the extent “that need is antidsziterion in its implementation
and the conditions of entitlement are not basednugpe aggregation of periods of
employment or contributions, whilst in other feait is close to social security to the
extent that there is an absence of discretion enntlanner in which such benefits are
provided there under are awarded and in that itezera legally defined position upon
beneficiaries” (Preamble).

Social Assistance has been considered “a technitgie the broader scope of social
security, which aims at the elimination of the newdhen citizens, with their own
means, cannot cope with the circumstances thatl leéan™. This kind of situations
has been identified with the following features:néf#ciaries without sufficient
resources; attending basic needs and not only ¢eel for assistance; residual and
complementary social insurance; benefits free @rgd; financing derives from state
budget, and voluntary nature for beneficidfties

Notwithstanding, social assistance has experierequocess in common with the
progressive extension of social security séopethe same way, the next criteria have
been used by some author to identify social assistaystenfs a) exclusively based on
individual needs; b) principle of general accessalbpersons, not limited only to those
who have developed an occupation; c¢) not grantedrdmg to specific risks, with the

Martin Mateo, R.;“Sobre el concepto de asistenci@as’. Problemas Fundamentales de Beneficencia y
Asistencia Social. Ministerio de Gobernacion, coiéa Estudios 10. Madrid. 1967, p. 66.

’Martin Mateo, R.;“Sobre el concepto de asistenciaiat’. Op. cit., pp. 64 y 65; Rubio Nombela
G.;“Caridad, beneficencia y asistencia social”.temas Fundamentales de Beneficencia y Asistencia
Social. Ministerio de Gobernacion. Coleccion Egiad.0. Madrid. 1967.

3An interesting study of the origins of the term®dial security" and "social welfare”, the different
consideration of social assistance in the inteonali and domestic fields and, in general, the duadtr
debate on the two concepts, see Sanchez-Rodasrbla€ay La Aplicacion del Derecho Comunitario a
las Prestaciones Especiales No Contributivas. Cesn@ranada. 1997, p. 104.

“Bieback, K.J.La Discrimination Indirecte Fondee Sur le Sexe danBroit Social des Etats Membres
des CE au Regard de la Directive (CE) 79/7.ComiEidropea. Febrero 1996, p. 20.
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exception of indigence; d) usually financed by &xand e) supplementary character
with respect to other benefits. All in all, the tthstion between “social assistance” and
“social security” is relative: attending needs isaanmon characteristic to both and, to
this aim, sometimes they carry out a work of irgkation of their duties

In the field of EU Law, the Court of Justice hag@fied that the nature of each benefit
is stated by Community law and internal law prawis of Member States are not
decisive in this matt&r The concept of “social assistance” has a Communianing,
so identifying a benefit with the social assistangd depend on “the constituent
elements of the particular benefit, in particutarpurposes and the conditions on which
it is granted, and not on whether a benefit issifeesl as a social security benefit by
national legislation”. Other elements to take into account are its @mrtry or non-
contributory nature, and even the institution whlkompetent to provide benefits. It is
clear that no one of these criteria is decisivelagsify a benefit into the social security
or social assistance scope. Over all, the secuuéstto difference whether a benefit
falls within one or another scope is probably th&pient position according to the host
Member State legislation: “a benefit may be regdrdg a social security benefit in so
far as it is granted, without any individual andaletionary assessment of personal
needs, to recipients on the basis of a legallyneeffiposition®. Otherwise, it is a social
assistance benefit when need is prescribed assamtesd criterion for its application
and does not stipulate any requirement.

Article 70 of Regulation 883/2004, as noted, defirtbe so-called “special non-
contributory cash benefits” offering a very defenitegal regime that leaves little
interpretive doubt. The aim of this provision istnto establish the material
requirements to access to benefits, which is tepamsibility of each Member State just
as it is to define the scope of social coveragauch benefits

The hybrid nature of the “special non-contributagsh benefits” projects in their
personal scope, objectives and conditions thefidd. purpose of guarantee a minimum
subsistence income according the social econonviel lef the country concerned
reveals the assistance character of that kind oéfiis. Meanwhile, its social security
nature derives from the objective consisting ireoffg an additional, supplementary or
alternative protection to the risks covered by $loeial security branches expressly
listed in Article 3(1) of the Regulation aforememéed. The“non-contributory”
condition is strengthened by two main elementsoi@ hand, recognition and granting

®See for instance: Rodriguez Pifiero, M.; La Segdri@acial de los Trabajadores Migrantes en las
Comunidades Europeas. IELSS. Madrid. 1981.Pérez Rbe] T.;“El Concepto de Prestaciones de
Asistencia Social establecido por la Corte de lasn@hidades Europeas y la Normativa Espafiola”.
Revista Andaluza de Trabajo y BienestarSocialn®881®.77.Alarcon Caracuel, R.M.; “La integracion
de los servicios sociales y la asistencia socialaeseguridad social”, Revista Andaluza de Trahajo
Bienestar Social n°7/1986, p. 9; Sanchez-Rodas riave.;"Las Prestaciones No Contributivas y el
Reglamento 883/2004”. Revista del Ministerio debBja y Asuntos Sociales n°64/2006, p. 116.

®Cases 79/76, Fossi; 9/78 Guillard, 237/78, Toia.
'CaseC-78/91 Hughes
8Case 1/72, Frilli.

®AsuntoC-333/13,Dano.
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of these benefits do not depend on previous caritabs of the recipient; and on the
other, they are financed by the general budgetashecountry. However, this last
element hardly can be used to define de benefitreafhe attempt to demarcate the
two concepts (social security and social assisjestoewvs new difficulties; the reason is
the current globalizing trend of social protectisystems and the progressive public
financing through budgets.

To finish this off, each Member State has identifie its own social security system the
“special and non-contributory” benefits which pegate from the mentioned
characters. An exhaustive and restricted list os¢hbenefits is contained in the Annex
X of Regulation No 883/2004. In conclusion, it altbbe understood that benefits out
of this list do not fall into that categdfy

Some examples of this sort of benefits are in tlmen@unity case-law. First, the
Austrian law establishes a “compensatory suppleitbat is granted to an individual
when his retirement pension plus net revenue frimarsources (plus any other amount
which should be taken into account) falls shoraddpecific reference amount. In this
case, having a habitually and lawfully residenfunstria is required to be entitled to a
compensatory supplement which is equal to the rdiffee between the reference
amount and that individual's personal income. Tfuess the right of residence is
conditioned to having sickness insurance and sefficresources, in a way that the
individual has no need to request social assistéecefits, neither a compensatory
supplement. The requirement consisting in havimgglleesidence linked to having no
need of a compensatory supplement or any soci@tasse benefit, means that the
national rule presumes sufficient resources in tkeipient. The compensatory
supplement tries to improve a minimum level of imeowhich allows the individual to
meet their needs. Whether his incomes are belowldhal, it is understood that he has
no sufficient resources to maintain the right teidence and could become a burden on
the social assistance system of the host Memb&*Sta

Second, the “basic provision benefits for jobsegkestablished by German law, had
been characterized as ‘special non-contributory deenefits’ within the meaning of
Article 70(2) of Regulation No 883/2004, becausasthbenefits are intended to cover
subsistence costs for persons who cannot covee tusts themselves and that they are
not financed through contributions, but through taxenue. Moreover, those benefits
are mentioned in Annex X to Regulation No 883/2604

Lastly, the British law regulates the “Income sugipolt is a means-tested benefit
granted to various categories of persons depenoinghe resources they have. The
granting of income support requires, inter aliat tihe income of the beneficiary should

%See, Sanchez-Rodas Navarro, C., “Las Prestaciood3dNtributivas y el Reglamento 883/2004”. Op.
cit., p. 124.

YCase C-140/12, Brey.

12Case C-67/14, Alimanovic.
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not excéged the prescribed ‘applicable amount’. Whleat amount is ‘nil’, no benefit is
granted”.

A relevant issue is whether the “special non-cbatory cash benefits”, which in part
has nature of social assistance, has correspondetite references to “social

assistance” in Directive 2004/38/EC on the rightcaizens of the Union and their

family members to move and reside freely within tegitory of the member States.
The aim of this Directive is to state the requiraiseto be entitled to the right of

residence, and not to become a burden on the sasg$tance system of the host
Member State; therefore, references to “social stmste” in Directive 2004/38

comprise the benefits regulated by Article 70(2) REgulation No 883/2004.

Accordingly, the Court of Justice has held thatt tbancept “must be interpreted as
covering all assistance introduced by the publibauties, whether at national, regional
or local level, that can be claimed by an individwdho does not have resources
sufficient to meet his own basic needs and the si:eétis family and who, by reason of
that fact, may become a burden on the public fiearaf the host Member State during
his period of residence which could have consecgerfor the overall level of

assistance which may be granted by that State”

The unique mixed nature of the benefits regulatedibicle 70 justifies that they apply
a different system of coordination within the pighs of Regulation No

883/2004,considering its features to provide adexpeotection for workers and their
families. This particular position is even reflatia how they apply to the granting of
these benefits the basic principles governing trerdination of national social security
systems of the Member States. In essence, thesaes are:

First, the principle of exportability of benefitegulated by Article 7 of Regulation

883/2004. This one is not apply to “special nontabatory cash benefits” according

Article 70(3) of Regulation 883/2004, meaning wleethhe recipient resides in a
different Member State that the one whose compdtstitution provides and grants the
benefits, he could not perceive it. Reinforcingstieégard, Article 70(4) states that such
benefits “shall be provided exclusively in the MeniState in which the persons
concerned reside, in accordance with its legigtdtidhe Court of Justice has held that
it “is thus characterized by non-exportability gfesial non-contributory cash benefits
as the counterpart of equal treatment in the Statesidence®.

At present, it is probably that budgetary reasammmon to all Member States could
justify the impossibility of applying the principte exportability to this sort of benefits.
Undoubtedly, this exception today is a real chakefor the future in the progressive
coordination of social security systeths

Y¥Case C -507/12, Saint Prix.
14 -
Case Brey, cited.
*Case Dano,cited..
%“The elimination of the principle of exportabilityf benefits” has been called as “a serious obstacle

which prevents the access to these benefits”. Redem Orrico, F.J.; “La Coordinacion de las
Prestaciones Especiales No Contributivas en loeos Estados Miembros de la Unidn, Antes y
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Second, the principle of aggregation of periodsti(he 6 of Regulation 883/2004) is

obviously not applicable regarding the coverage pariods of insurance, or

employment, or professional activity. However sitpossible aggregation of periods of
residence in the territory of any other Member &taithout discrimination on grounds

of nationality, being a need to observe the pddicprovision in each case.

Third, the principle of a single applicable legisla (Articles 11 to 16 of Regulation
883/2004) with regard to “special non-contributagsh benefits” is simplified to the
extent that the legislation of the Member Stateretibe beneficiary resides is the only
applicable, without further consideration. The Qaofr Justice has stated that Article
70(4) of the aforementioned Regulation establishédispute rule” to determine the
applicable legislation and the competent institutio grant these special benefits. This
Article has a double aim: on one hand, to avoidsih®ultaneous application of several
national legislations with the complications thiaémtails; on the other, to prevent that
the absence of applicable legislation deprive ptaie on social security to persons to
whom this Regulation appli€s

Finally, the principle of equal treatment and nasedmination on grounds of
nationality (Article 4 of Regulation 883/2004) ingd that persons to whom this
Regulation applies shall enjoy the same benefitskEnsubject to the same obligations
under the legislation of any Member State as themals thereof. This principle finds
also specifications and exceptions linked to tightrof residence and maintenance of
the status of worker, aspect which will be discddager.

[I. FREE MOVEMENT AND RIGHT OF RESIDENCE

“The Union shall offer its citizens an area ofeflem, security and justice without
internal frontiers, in which the free movement efsons is ensured” (Article 3(2) of
Treaty on European Union). Under these words, tteaty on the European Union
recognizes the right to freedom of movement ofzerts within the territory of the

Member States, as one of the fundamental freedemshich the Union is based, for
which applies the principle of prohibition of disaination on grounds of nationality

(Article 18 of the Treaty on the Functioning of tBaropean Union). The right of every
citizen of the Union “to move and reside freely hint the territory of the Member

States, subject to the limitations and conditicaid kdown in the Treaties and by the
measures adopted to give them effect” is also mr@zed (Article 21 TFEU).

The right of free movement is especially significarhen the EU citizen also has the
status of worker. It is a subjective right in frartother subjects of Community law: the
European Institutions themselves, the Member Statesntities or private persofis

The ECJ has stated that the free movement of waikeplies the right of nationals of

Después del Reglamento (CE) 883/2004, de 29 dd"ABevista del Ministerio de Trabajo y Asuntos
Sociales n° 64/2006, p. 48.

Y"Case Brey, cited.

¥See, Lopez Garrido, D.; Libertades Econémicas yeElers Fundamentales en el Sistema Comunitario
Europeo. Tecnos. Madrid.1986, p. 41.
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Member States to move freely within the territofytloe other Member States and to
reside there for the purposes of searching emplagihe

This freedom of movement is projected on two ddférand interrelated levels: labour
and social security. The first one tries to guararthe free of movement for workers by
abolishing any discrimination based on nationahigtween workers of the Member
States as regards employment, remuneration andr atbweditions of work and
employment (Article 45(2) TFEU), issues to be depeld by Regulation No 492/2011.
The second one, pretends to ensure the optimal @Eveoordination among the
different national social security systems, in orde national legislations do not
obstruct or impede migrant workers and their fagsilfrom enjoying free movement.
(Article 48 TFEU). These matters are detailed igiRation No 883/2004.

A full and effective freedom of movement of workensist acknowledge to its holders
the right to reside in one of the Member Statesrder to seek a job and, if necessary,
exercising the rights to social security. The rightesidence is an accessory right of the
aforementioned freedom. It is not part of the esaknontent of free movement but,
under certain circumstances, may affect it. Dikect2004/38 regulates the right to
residence and aims to facilitate and strengtherexteecise of the fundamental right of
citizens of the Union and their family members tov@ and reside freely within the
territory of the Member States. The Directive gaoethe right of residence in the host
Member State in a different way, depending on wérethe Union citizen has or not the
status of worker. In an overall assessment, thanrent is more favourable when the
citizen is a worker.

For the first period of residence (up to three rheptthe only requirement for every
citizen is holding a valid identity card or pasdp@rticle 6(1) of Directive 2004/38).
They shall have the right of residence as longhay tlo not become an unreasonable
burden on the social assistance system of the Mestber State (Article 14(1) of
Directive 2004/38). As the CJEU holds, it would dmntrary to the objective of the
Directive accepting that people who do not have right of residence, may claim
entitlement to social assistance benefits anddsed equally with nation&fs

Exceeded the short period of the first three monthesidence, certain conditions must

be fulfilled by citizens to retain the right of rdence in another EU country. These

conditions differ depending on if the citizen holaisnot the status of worker. Citizens

have the right to reside for longer than three memnly if they have comprehensive

health insurance and sufficient financial resoufices as not to become a burden on the
host Member State’s social assistance system I@m{&) b of Directive 2004/38).

YCase C-292/89, Antonissen.
case Garcia Nieto, cited.

“The requirement consisting in having sufficienoreses on order to not become a burden on thelsocia
assistance system of the host Member State dureiggeriod of residence, “is based on the ideattie
exercise of the right of residence for citizenshaf Union can be subordinated to the legitimaterests

of the Member States — in the present case, thieqiron of their public finances” (case Brey, cjted
“Therefore, the financial situation of each persmmcerned should be examined specifically, without
taking account of the social benefits claimed, ideo to determine whether he meets the condition of
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In this field, Member States may require Unionz@tis to register with the relevant
authorities in order to demonstrate those condsti@krticle 8(3) of Directive 2004/38).
However, the Directive does not let Member Statelay down a fixed amount which
they regard as “sufficient resources”. They mulse tato account the personal situation
of the person concerned. Notwithstanding, the Divecstates an important rule: “In all
cases, this amount shall not be higher than thestiold below which nationals of the
host Member State become eligible for social amscst or, where this criterion is not
applicable, higher than the minimum social secupigysion paid by the host Member
State (Article 8(4)of Directive 2004/38). It foll@athat, “although Member States may
indicate a certain sum as a reference amount,rtaynot impose a minimum income
level below which it will be presumed that the mersconcerned does not have
sufficient resource$®.

The citizen who is a worker, has the right of resick after the first three months. It is
understood that he has a regular income (a salayyarantee him his maintenance: in
other words, he has sufficient resources in thenmngaof the Directive. However, the
host Member State may require him to register asmeh ¢o provide proof of his worker
status, for instance, a confirmation of engagenfiemh the employer (Article 8(3)of
Directive 2004/38).

The concept of worker, in the context of the freevement established by TFEU, does
not relate to national law, but to Community laws the CJEU holds, the provisions of
the Treaty “would therefore be deprived of all effand the objectives of the Treaty
would be frustrated if the meaning of such a temald be unilaterally fixed and
modified by national law?®, That concept must be defined in accordance viijbative
criteria which distinguish the employment relatioipsby reference to the rights and
duties of the persons concerned. The essentialreeat an employment relationship is
that for a certain period of time a person perfosasrices for and under the direction
of another person, in return for which he recenessuneration®. Exceptions based on
the objective of the activity developed by the warlor the period in which the activity
itself should be exercised, are not allofved

Within the meaning of Article 45 TFEU, the concegptworker has an autonomous
meaning, specific to European Union law. Togethéh wthe concept of employment
relationship, must be interpreted narrowly. A “werk must pursue effective and

having sufficient resources to qualify for a rigiitesidence” (case Dano, cited). The right ofdesce is
not always based on the condition of having sudfitiresources; as an exception, it occurs wherighe

of residence of a parent who is the primary cawerafchild of a migrant worker is linked to thehigf
residence that has de child himself, who is in tiocal training in the host Member State (case C-
480/08, Teixeira).

“Case Brey, cited.

“Case 75/63, Unger.

%Case C-46/12, NL.

#Pocar, F.Derecho Comunitario del Trabajo. Civitas. Madriélda, p. 61.
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genuine activities which are not on such a smalles@s to be regarded as purely
marginal and ancilla®y, or activities without remuneration.

The CJEU has put “economic activity” on the samvell@s “remunerated activity’. In
practice, the discussion is whether the concepiwofker” includes or not a person who
performs part-time activity very limited in term§ work hours per week, receiving a
pay proportionally below the minimum wage or thenimum subsistence of the host
Member Stat®. The answer given by the Court is that the agtipierformed must be
effective and genuine.

In conclusion, a person who has been consideregeker’ by Community law has the
right of residence and no extra requirement shbeldiemanded to him according the
Directive. Whether that worker has or not suffitieesources is not questioned, even
when having a reduced pay if the activity perforne@ffective and genuine, but no
purely marginal and ancillary. In these circumseadhe principle of equal treatment
means that the worker is entitled to social asst®tdenefits in the host Member State
as the own nationals (Article 24(1) of the Direejiv

The Directive regulates some situations in whighghkrson concerned retains the status
of “worker” although he or she is not developingaativity, having consequently the
right of residence, with no temporary limits. Thesases refer to the next Union
citizens: first, persons who are temporarily undblevork as the result of an illness or
accident; second, persons who are in duly recomdealuntary unemployment after
having been employed for more than one year andduastered as a job-seeker with
the relevant employment office; and third, persai® are embarking on vocational
training (unless he/she is involuntarily unemployi@ retention of the status of worker
shall require the training to be related to theviones employment) (Article 7(3)(a), (b)
and (d)of Directive 2004/38).

Apart from these cases, the case-law refers tchanone in which a woman who gives
up work, or seeking work, because of the physicaistraints of the late stages of
pregnancy and the aftermath of childbirth retains status of ‘worker’, within the
meaning of the article 45 TFEU, provided she retuim work or finds another job
within a reasonable period after the birth of hbildc In these circumstances, she
cannot be deprived of the status of worker. TherClhas held that “the fact that she
was not actually available on the employment madfaehe host Member State for a
few months does not mean that she has ceaseddngbt that market during that
period, provided she returns to work or finds amotjob within a reasonable period
after confinement”. In addition, “a Union citizerowld be deterred from exercising her
right to freedom of movement if, in the event telaé was pregnant in the host State and
gave up work as a result, if only for a short peyishe risked losing her status as a
worker in that Staté®.

%Case 53/81, Levin.

“’'Dastis Quecedo, A. M.;“La Libre Circulacién de Tamdores”, Estudios de Derecho Comunitario
Europeo”.Consejo General del Poder Judicial.198294.

“8Cases Lawrie Blum, cited; 139/85, Kempf and Lewuited.
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Lastly, the job-seeker retains the status of “wdrked has the right of residence in the
host Member State for no less than six months wieeror she is in duly recorded

involuntary unemployment after completing a fixedat employment contract of less
than a year or after having become involuntarilgmployed during the first twelve

months and has registered as a job-seeker withetaeant employment office. In this

case, the status of worker shall be retained fdes® than six months (Article 7(3)(c) of
Directive 2004/38). In consequence, principle otiaqtreatment is applied and the
person concerned is entitled to social assistaraeeflis as nationals of the host
Member State.

However, after that period of six months, his rigsft residence will depend on
providing evidence that he is continuing to seelpleyment and that he has a genuine
chance of being engaged (Article 14(4)(b) of Dinexe2004/38). His situation becomes
precarious because the exception to the principegioal treatment of Article 24(2) of
Directive 2004/38comes into play: the host Memb&ateSis not obliged to confer
entitlement to social assistance to migrant workakthough the own nationals would
be entitled if they were in the same circumstances.

[ll. PRINCIPLE OF EQUAL TREATMENT: DIFFICULTIES ANDGUARANTEES

The prohibition of discrimination on grounds of inaglity is enshrined in Article 18
TFEU as a general and fundamental principle of Winéon. Citizens are entitled to
move and reside freely in the territory of the MemBtates, with the guarantees and
limits established by the treaties and the Commumikes (Article 20(2) TFEU). This
principle entails the equal treatment which in tusnregulated by Article 4 of
Regulation No 883/2004 and Article 24(1) of Dirget2004/38.

The principle of equal treatment is applied tozeitis who have legal residence in
another Member State for a period up to three nmntlinen they have valid identity
card or passport and sufficient resources not ¢tofne a burden on the social assistance
system of the host Member State. Also it is appf@dthe ensuing period (for more
than three months and up to gain the right of paenaresidence) to migrant workers
and citizens who have comprehensive sickness inserand sufficient resources. As
result, these individuals are entitled to sociaisiance benefits as the own nationals.

After the legal and judicial analysis practiced,ist possible to say under some
circumstances that the freedom of movement is toméid by the right of residence
which is regulated by Directive 2004/38. This orstablishes a gradual system as
regards the retention of the status of ‘worker’ ethseeks to safeguard the right of
residence and access to social assistance. Ircahigxt, even the principle of equal
treatment and non-discrimination on grounds of amatiity is conditioned to the
accomplishment of the residence requirements. Herowords, only the Union citizens
who fulfil the conditions of the Directive to bet#led to residence, could claim the
equal treatment with nationals in the access t@bkassistance benefits.

#Case C-507/12, Saint Prix.In this case, the Cofidustice has held that the list of Article 7(3) of
Directive 2004/83 was not exhaustive.
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The case-law shows cases where legislation of sMeenber States has been
questioned from the point of view of the principieequal treatment. It is common to
all of them to refuse a migrant citizen’s claim sifme social assistance benefits
according its legislation. The core reason is #k lof sufficient resources in those
Union citizens.

The principle of equal treatment of Directive 2(Bthas an exception in Article 24(2)
in virtue of which the Member States are not oldige confer entitlement to social
assistance during the first three months of residemither to citizens who have not the
condition of “worker”, nor to whom do not retainetistatus of worker. In addition, that
exception come into play for job-seekers for theugmy period of six months in which
the status of “worker” was retained, even thougytmust provide evidence that they
are continuing to seek employment and that the laagenuine chance of being hired.

The reason of that exception is to prevent indiglduvho do not meet conditions to
entitle the right of residence, for instance, hgvaufficient resources not to become a
burden to the social assistance of the host Men&iate during their period of
residence. It could happen this way when citizawkihg in resources because they do
not perform an economic activity, or when they eiséng their right to freedom of
movement for the sole purpose of obtaining socsslistance from another Member
State, since neither they have sufficient resoutoesbtain the right of residence. In
these cases, the host Member State is legitimatedjeéct the social assistance grant,
whilst, on the contrary, it is given to the ownioagals under the same circumstarites

In the specific case of the first three monthsesfidence, the CJEU has held that the
host Member State may not require having sufficresburces and a sickness insurance
to nationals of other EU countries, and MembereStamust not be obliged to take in
charge those citizens. Neither the host State havassess the citizen’s particular
situation when intends to adopt an expulsion measoor to declare that he is an
excessive burden for national social security syst@roughout his residence. In
particular, such an examination is not necessast, for the job-seekers; second, for
those who don’t retain the “worker” status andalfin for economically non -active
citizens supporting their right of residence iniélet 6(1) of Directive 2004/38.

The refusal of claiming social assistance durirgyfitst three months can be justified as
said, although the same cannot be expressed withl &xycefulness with respect to job-
seekers that includes the Article 7(3)(c) of Dinext whose situation is especially
serious and become precarious, once their emplayrettionship has terminated and
the ensuing six months, in which they retainedwbeker status, have expired.

The principle of equal treatment and non-discrirtiora on grounds of nationality

applies to job-seekers as set out in Article 1f2Regulation No 492/2011 on freedom
of movement for workers within the Union: Any natéd of a Member State have the
right to take up an activity as an employed person to pursue such activity, within
the territory of another Member State. In particuthe national have the right to take
up available employment in the territory of anoteEmber State with the same priority

%0case Dano, cited.

%lCcase Garcia Nieto, cited.

e-Revista Internacional de la Proteccion SocidliN2445-3269. 2016, Vol. I, N° 1
Pagina 98



as nationals of that State. This guarantee triesavoid national provisions or
administrative practices which limit applicatiorr fand offers of employment, or the
right of foreign nationals to take up and pursuepleyment or subject these to
conditions not applicable in respect of their owationals, or though applicable
irrespective of nationality, their exclusive orrgripal aim or effect is to keep nationals
of other Member States away from the employmeneretf (Article 3). The equal
treatment in this field entails that a nationabdember State who seeks employment
in the territory of another Member State must ree¢he same assistance there as that
afforded by the employment offices in that Statetleir own nationals seeking
employment (Article 5).

For the ensuing period after the six months, ieimarkable that the individual does not
retain the worker status, in consequence it is idensd that he has not sufficient
resources or incomes to guarantee his own suppbith are indicatively equal to or
higher than the income threshold under which s@saistance is granted. This situation
weakens his right to residence so that the host béerBtate is not obliged to respect
the principle of equal treatment in case he wolddreed for social assistance.

The CJEU has stated that the period of six mondlogs$ not appear in principle to be
insufficient to enable the persons concerned tois@phemselves, in the host Member
State, of offers of employment corresponding tartbecupational qualifications and to
take, where appropriate, the necessary steps ér twbe engaged and, therefore, does
not jeopardize the effectiveness of the princiglée@e movement. However, if after the
expiry of that period the person concerned proviedidence that he is continuing to
seek employment and that he has genuine chancbesimg engaged, he cannot be
required to leave the territory of the host MemB&ate®?.

In that regard, once have expired the six montesright of residence will be based on
his status of “job-seeker”, and the host State d&owdt adopt an expulsion measure
against him whether he can provide evidence thas kentinuing to seek employment
and that he has a true opportunity of being hiredicle 14(4)(b) of Directive). The
expression “provide evidence” reveals the necessanyrol of previous requirements;
in other case, the expelled measure could be appbasonably’. Which is the
underlying reason? It is supposed that the lackegdlar incomes or sufficient resources
to meet the own needs is increasing the risk tofneca burden on the social assistance
system of the host State, and the situation isaagded with the passing of time, when

%2Case Antonissen, cited.

®As interesting precedent, Directive 68/360/EEC ba abolition of restrictions on movement and
residence within the Community for workers of MemBéates and their families, stated that natiools
any Member State who leave their territory in ortietake up activities as employed persons and to
pursue such activities in the territory of anothmber State, had a deadline of three months tbdim
employment. If they were not hired in that perigtdcould be possible to terminate their stay in the
territory of the host Member State. However, ifhiit the period of three months these persons were
granted social assistance benefits financed withigtunds, “they could be invited to leave itsritry”.

The job-seeker situation was precarious due toctreern for set up a free movement of non-active
persons, despite of the right of temporary residemas recognized in the Treaties aimed to pursue an
activity. After that period, the host State wasitietpted to terminate the residence in its teryitof the
national of any Member State who could not findaativity. SeeRibas, J. J.;Jonczy, M. J.;and Sethe,
C.; Derecho Social Europeo. Instituto de Estudinsiédes. Ministerio de Trabajo. Zaragoza. 198@ 7.
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employment is not found by the EU citizen. In thegeumstances, the principle of
equal treatment is deeply weakened to the extexitttie host State is legitimated to
apply the exception to that principle, rejecting,consequence, a social assistance or
special non-contributory benefit claimed by thisgoa.

In this context, authorities of Member States std@adsess the individual situation in
each case, taking into account a range of factach as the amount and its duration,
temporary nature of the difficult, sectoral labouarket status, family responsibilities as
an influential factor in the economic content otiab benefits provided in general for
citizens of the Union, and the number of applicafds such benefits. All this
considering, however, that the mere fact that gmgnsocial assistance benefit to a
citizen is not sufficient to show that he is aclya burden on the social assistance
system of the host Member State.

Another important factor must be considered: th@iszens, who once were workers in
the host State, in most of the cases have beegratéel in the society of that country
together with their families. Their vocation of “Etitizens” is clear. They are the real
peons in the construction of an integrated Eurdpreder this consideration, they are
deserving of special protection.

IV. CONCLUSIONS

Nowadays, the exercise of the fundamental righhtwe freely within the territory of
the Member States is conditioned by the right sfdence for more than three months,
as is set out, when the citizen has not sufficresburces to meet the own and familiar
needs, meaning when he is not a worker who hagihauton in correspondence to an
economic activity, nor a citizen with a sicknessurance and sufficient resources.
Undoubtedly, the risk of becoming a possible burderihe social assistance system of
the host Member State iis crescendo when the worker loses his job and does not get
another contract in six months, with the possipibf expulsion from the country. In
these circumstances, the exception to the prin@plequal treatment in regard to the
granting of social assistance benefits to non-nat®residing in the territory of the host
State is a measure justified, allegedly, by finahotasons shared and approved by all
Member States. However, from the point of view d¥exrsely affected citizens, it is
evidence that free movement of citizens and workerthe European Union is still
incomplete and needs, reflecting on its fundingw nefforts at the level of the
coordination of social security systems to enstgréuil realization.
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